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i in the streets of the city of New York, resides in | (heir flocks pastured in the public These | those private rights for passage over the grounds | es fn some degree, under those ideas, on what other- | so much admired by al musical deletanti of jthis
m n‘w'l' llll.lo.ll) CISE. them nnd those for whom they prosecute ; that | were gll public gronnds at that time, and have ever | which were cenverted into streets. and that an act | wire would be part of the public street. Hut in will 4 t in the Im:utiml opml-u of
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L} me Conrts

ABSUMENT OF EX-CHIEF JUSTICE JONES ON BEIALP |

OF THE (RANTEES,
Refore Judges Bdwards, Morris and Strong.

P, 28, —John Milhaw and others vs, Jucob Sharp

and others, .

Ex-Clief Justice Jones said
after the able and astute wrgument of the counsel
who opened this case on the part of the defendunts,
it sectus hardly that any addition can e

If the Court please,

made, instructive to the Court, or usetul to the par- |

ties. It, however, becomes my duty to make such
remarks upon the topdcs that bave been agitated be-
fore the (‘ourt as shadl ocour t me 10 be inaterial.
The brief history,  the Court please, of this contro-
wersy, which Las secn brought 1o the position it now
amsumes, may be stated in & few words, The city of
New York, untd a comparutively recent period, has
good in ne need of that complex system, it 1 may

#0 call it, of transportation from one part of the city |

o the other, which is found now to exist: and in those
simple times 0o question relative to the use of streets
for the purpese of travel could or did exist. The
system of hackney coaches was the only one that
was then in use. 'As the city progressed, however,
im popalution and in business, it was found that, from
she formation of the island upon which it was built,
necessity would require the establishment of some
means of intercommunication between the upper
of the city, which were becoming m[rmlly resi-
m&. and the lower parts of it, which were a8
rapidly converging into business operations; and the
first acheme that was devised for this purpose was
shat usually called omnibuses and stages, which su-
perseded the former arrangement, and took the
e of the very imperfect communications
E; had subsisted fur some years between the western

suburbs and the business part of the city by means of |

#he Greenwich stage, and with the eastern part by
means of the stage which drove up the Third avenuve
$o about Thirty-fourth street. T omuibuses ut

first answered all Lgurposea. By de , however, it |

was found that they were so mul }-Iied. for the ac-
commedation of the upper parts of the city, which
were heglnningt:.;'n become 8o very populous that in
our day we w they have become to be u public

puisance. Broadway, the great artery of the eity, |

and which must ever be the great tharoughfare, con-
necting the upper parts of the city with the lower,
has become thronged with these omnibuses to such a
degree, that between Canal street, [ may =ay, and
Wall street, and especially between Fulton street and
‘Wall, where all the omnibuses from all quarters of the
ity concentrate, it is dangerous to attempt to pass the
street in business hours; and itis almosta denial of ne-
commodation to those who live out of the business part
of the city of any accommodation whatever, in any of
the times when it is most needed, that is, in the times

of storm or difficult travelling upon foot. The omni- |

buses are ko crowded that it sometimes oceupies near-
3y half an honr before & person residing as high up
a8 Bleecker street ean possibly obtain a passage.
inconveniences pressed so strongly and so

]

besavily upon the public, that for some two years or |

mere past there have been continnal speculations for
the nﬂef. us it is called, of Broadway., Numerous
prejects have been started, opening new avenues in
streets; but nntil recently, however, the idea which
has all along been occasionally suggested, at
different quarters, namely, that of a railroad in Broad-

‘gl their indulgenco—and perhaps they will say

[ E:r:l'.f ir donation of the street, at least the dedica-
| tion of the use of it to the public—it rests with them,
subject simply 0 that easemant, and with them nlone
| rests the power o do any act whatever in respect to
thi= street that I8 net simply and porely san act of

| travel, aecording to the old accustomed mode of
| travelling in the streets of the city of New York, and

1| that any act beyond that is a trespass; and if 1 un-

derstand the rounsel upon the other side o
they huve & right to sue in trespass, or brin
ment, to recovlr the property, as being tuke it ol
their poseession.  Another ground is, that whercver
| the legal estate resides, the strests are hel 1, by whou-

seever they are held, as a public trust, for the use of
| all the cit'zens in the city of New York and all tra-
] vellers desiring to use them; and in that proposition,

ll.rnlnuly put and properly undarstood. I aceord, for |

make no pretence of claim to an interest in these
streets on the part of the corporution that should au-
thorize them t'?lht'l‘ to sell or in nuf' wiy dispose of
them, or allow them to other than the legitimate uses
for which they were established. They assert, further,
that the corporation hiave no power ever, by their
| charter or by statute, to suthorize or license arailroad
to be luid ‘down in any of the streets of the city:
| und that, a8 respects this particular railroad, i they
had the power of legislation at all it is not the resuit of
legislation, but that it i= a mere contract or grant
made or entered into by the corporation of the city

| of New York with Jacob Sharp and others, for

the transfer from the corporation of the city to
Jacob Sharp of some interest or some right which
he Las now the power of claiming adversely to the
corporation. If this be not so, then 1 cannot und!ernta'nd

| what is the meaning of*'by contract,” or by grant:”

| but it ought to mean, as t

| had the

v term it, “‘a monopoly;’
thatis to say, n railroad can be used only by those
who lay down the ruils, and, thevefore, it is & mouo-

| poly; and, moreover, that it would be—because at the
I;rebent not being in existence you cannot say that it
a public uvisance. This, as fur as | understand the

complaint before you, and the arguments, of the
| o;}::auim: counsel, is, in effect and su ce, the
| whole scope of the legal objections against this
measure, with the exception that they take the
| ground that this resolution has never passed, becanse
the Beard of Aldermen was not duly assembled
when they vosed upon it; and, ﬁermld}{'. that it is in-
operative and ineffectual, hecanse the Mayor has not
concurred in it. But, sir, in addition to the legal
grounds, they have put before thie Court, with great
| parade, these offers of aceomplishment, with abun-

dince of insinnations, though with not a cle of
proof, of bad faith ind corruption upon the !:nrt of
the Common Counneil; and this constitutes the en-

tire, it [ win corvect in the view I have taken of the
complaint now before the court, and for which this
injunction is asked. The first [;mmitiuu which hus
been taken hy us, and to which my associate coun-
sel hus spoken at length, is that the corporation
{lo“‘ul‘. under the charter and statute of the

Btate. This, if the Court please, from the brief

| summary I have given them of the state of the case,

way, has not been seriously before the people. Well, |
a company organiged itself for this purpose, and made |

an application to the Common Council—the legiti-

mate source from whence licenses must be obtained, |

ilat all, for such a project—offering to construct a
railroad in the centreof Broadway, upon terms which
were deamed very advautageous to the public. and

not & little onerous to themselves. Unexpectedly, |

Bowever, to the friends of that measure—becanse, not-
withstanding all that is said, that measure had many

friends among the most respectable citizens of the |

city—unexpectedly to them an opposition, virulent,
persevering and untiring, grew up against the mea-
sure, chiefly from the owners of property fronting
mpon Broadway—not the business men doing busi-
mess upon Broadway—not the men to feel the actual
if it be an incomvenience—but those who

d property upon it, and who believe, which is an
irely mistaken apprehension, that it is, if adopted,

1o be not only injuricus, but, as some of them repre-
sent, ruinous to them, depreciating their property
one half, and becoming, as they would have

us believe, a public nuisance. Well, if the Court
please, these gentlemen remonstrated when the
whole subject was before the legitimate tribunal that
‘was to act and decide upon it; but the Board of Al-
dermen, to which this proposition was uddressed,
thought favorably of it, notwithstanding the re-
monstrances against it, and passed the resolu-
tion granting the license. Up to this time,
if I understand the case—and if 1 am in
error | shall, no doubt, be corrected in the
of the learned counsel on the other side--no-
was heard of but a stern aud determined oppo-
to the whole measure, as being one that ought
be adopted, as well becuuse they deemed it to
htnpncﬁc&h.mduwenbecam t would be in-
to their interests; but seeing that the public
ssntiment, at least so far as expressed by the public
wepresentatives in the local legislatnre of the city,
Eghz otherwise, recourse was had to other expe-
to defeat the measure, and those expedients

were offers to undertake the enterprize of construct-
ing the railroad upon
application was then before the Board, and who had,
=0 saeceeded. Well, if the Court 1, these

¥

were before the Hoard: they had them in con- |

g!e

,and the rt of the committee, which

:.undl v hich th ti ferring the
. ey went in preferring the ap-
m"m betore them, and among those reasons
Bot the least t was that of the subsiduary
measure 10 be connected with the principal one, and
which, [ conceive, was one of ita best advantages,
mamely, thut of transverse or collateral communica-
tions gy means of the omnibus gystem. The resoln-
tion, however, weut to the other Board, and thers
fresh offers were made; and, as | understand, the
enly one which seems to look like taking the bull
by the horns, and meetmg the obiections fairly,
by saying, we will undertake this precise measure—
not & mere general offer to huild the road, withont
terms and conditions. but we will do it—
I am correctly informed, never came before the
Council at all. But the measure was hefore
the Assistant Aldermen. It was the lust hope, the
last effort to defeat & measure which they saw the
public had called for, and which a few individuals
wd. The Assistants adopted it, and the resolu-
was presented to the Mayor. The Mayor, bow-
ever, differed in opinion from the two Boardz of the

Common Council, a difference no doubt honestly

entertained by him, and he sent back the resolutions
with his objections to them fand in these objections he
does lay stress upon these offers. It was right, if the
Mayor thought the Commeon Conneil had not given
it full ounsigenﬁm. for him to send it back, in order
that they might have further time to deliberate more
fully upon its adoption. They persevered, however;
but, in the meantime, before the final action is bhad,
an application is made to a co-ordinate tribunal of the
judiciary for an injunction; and in terms this injune.
tion, which was granted by the judge to whom the
lication was made, is what! Why sir_forbidding
m’ Mayor, Aldermen, and Commonalty—the corpo-
mation—not the two Boards, not the Aldermen wid
Assistant Aldermen, not the individuals who were
to act in thowe two Dourds, hut the corporation,
from making the grant, we the injunction calis
it, of this railroad to Jacol Shurp wnd others, and
sgainst in any way anthorizing the construction of
such a railroad in Browdway, or digging ap the soil,
&c. Now, & Court please, in this counection |
will ohse t it struck the advizers of the Assst-
ant Aldermen and the corporation. to whom Weee
guestions were submitted, that that injunction never
was, and never could be, intended to forbid and e
strain those Aldermen from casting their votes upon
the question before them, that heing, in their jude.
ment, most emphatically a legislative aot, and which
we did bold, and notil (ully advised by 0 judgment
of last resort in this case, and | for one never shall

coneede that any hranch of the judiciary can inter |

fere, wpon any prelext whatever, with the local legis-
Iation of the it y of New York, properly so eonsider
ed. That question heing put to me, and e isl
my feeble judgmant apon the subjoet, T saic
cannot be mtended to restrnin the leridative
of the Common Councily but, if it me
means to restrain their agent= from
fect any act that may be adopts
ohjects.” It was enough to justify, in ndgment,
the opinion that [ then entertaine] take thal
ground simply: but [ do not besitate to=ay thiat thes
were those IKO took still stronger geound, und who
wmidl that if this was intended to restrain the oo
tion of the corparation, so far as it forbude the two
Boards to act and vote opon the sabject 1t was
wtill going beyond the jurisdiction of the Court,
and, consequently, inoperative. This injunction wa
werved o the two Boords, and 1
view of the proceedings, simply because it is made

d
ta

one of the grounds on the present application upon |

which this Court is asked to interfere by its injunc-
t Hach of the Bonrds, however, eonsidering thal
unetion ws not rostraining them from acting and
ring from his Honor the Mayor, as to the expe-

g

diency of the measuire, repassed the resolution, and, |

by virtue l:r lh:; ltx‘?un_:*.n& charter of the v](lt_v,-. it he-
came & law g o | fetio the city of
New York. It will w‘:f‘ e S
would perhaps be Im
as to the ulterior consequences of that act, in respect

to the Court who granted thut injunction. 1t hay |

one, and whiat should be done upon that oces-
with them. and rests upon thelr responafbiity.
& matter with which this Court ue | wppee:

oonoern. After, however, this resnluting
passed by the two Bourds, and was

acoepted by the of the license, the hill ny
Sere i Oouriaras o, ca ling soeh this oy |

from 1 to o v ifito
effect that resoln on.' proceeding to carry int
!m wi
of
n na
E"'“""W‘WMGM
Conrt the framem of ¢

they rest their claim

|

better terms than those whose |

to this Coort, shows substantially the |

give a short |

fhe Court are many: but | would
I apprénend, upon two or
t be-
hill.

the property—ibe legal estate— | at that time, accerding to the history Uﬂhel:lt)’.hld

s it now stands before the Court, is meeting one of
the objections, and | apprehend the main and prin-
ciﬁlal ohjection, in point of law, that iz preferred by
this complaint against this particular work—that the
corporation bad no power, hy charter or by statute,
to autborize or license the laying of those rails in
Broadway. OFf course, il the Court please, if the
are correct  in that tion our whole groang
tor maintaining the resolution which has been passed
n our favor must fall from under ns, because, if the
garporation had no power to t it, of course we
have no right to claim it. TIs this proposition true in
point of tact? This question has already been be-
fore the Supreme Court of this State, npon several
oceasions, and [ had thought was put entirely at rest,
if mot by the cuse decided hy this Court, of Drake vs.
| the Hudeon River Railroad Company, yet by other
cases which have suhﬂe«}]uentiy been decided by the
different branches of this same Court. We, how-
ever, are now to approach it, as I understand it, as
an unsettled question. And first, then, if the Court
please, we apprehend that this power is vested fully
in the corporation of this city by the two charters
that have been brought to the notice of the Court,
viz.: the charter of Dongan and that of Meontzomerie.
| Bt; these charters, as we understand them, the streets
of the city of New York are, in faet, as far as the
government then existing had the power todo, legal-
ly vested—the title to them legally vested—in the
corporation of the city of New York, as it then was
ed, The first those ¢ rs —-Don-
gan's charter—was adopted in the year 165G, at
which period, if the Court will look at the public
history of the State, and the maps of the city, as it
then existed, they will see that anterior to that
Broadway extended, and was actually used and open-
ed as a public strect, to Wall street on]g'. and as &
1oad or passage way, used by the inhabitants for
their convenience, through as yet probubly un-
granted lands, as far as what was then called “the
Fields,” being now denominated “the Park.” In
that charter, at pages 14 and 15, the Court will see,
after various grants of power, property, and privilege,
to the corpeiation, the following pa: , which is
a grant of the property itsell:—** And sleo all and
every the streets, lanes, highways, and alleys, within
the said city of New York and Manhattan's Island
| aforesaid, for the public use and service of the =aid
| ihdmr. Aldermen, and Commonnlt¥ of the said eity,
| and of the inhabitants of Manhattan's Islandaforesaid,
and travellers there.” This matter covers the grant
of the streets themselves—the land, the soil upon those
streets; and 1 beg the Court to keep in mind that
whenever | speak of the ownership by the a-or?m‘
tion of the public streets, it iz not in their private
right that they can dispose of them, as they canfn
lot of common land. to a third person, for a con-
sideration, but a= . vhlic trust, for the use
of the citizens at .uwe, and travellers upon
the public streets. It is important, as the Court will
readily gee, that this legal estate should reside in the
corporation of the eity as trustees for this purpose,
for & variety of reasons: and without sucha seizing on
the pirt of thej public, most manifest evils, and per-
petual diculties and di<putes would occur, in regard
) the m'r‘l!}mtinu of the streets, the obstructions in
them, and the trespasses nupon them,
Ex-Chief Justice Bronson—Does this vest the =oil?
Ex-Chief Justice Jones—T have stated it, wir, o
strongly that it is im‘{)w.aihle for the Court to have
misunderstood me. We claim the legal estate in
the city, a= trustees, for the common henefit of the
city, to use hose streets as public streets.  That is
what we claim, and not that we have a right to dis-
pose of them as we please. Now, what is the pro-
position tpon this particnlar point upon the other
side? Their compiaint sets out with tlile allegation
thas this i= an ancient city, and that the stregts as |
understand it, were nsed, laid down, and =0 forth,
by the owners of the ground over which they pass,
and that the city carries its origin up to some 150
vears, I belleve; Lut I think some addition might
lave been made, that it goes beyond that, for it was
formed. probably, about the year 1614 or 1615, accord-
ing to the history given of it hy those who have at-
tended to the subject. Then the position is, that
Broadway was originally opened '.mdl laid out by the
owuers of property for their own convenience and
sccommodation, and that they have suffered it to he
osed by others nnatil it has become a property,
or by what has been in modern times called
by a name that hos come into very familiar
us=¢, namely, “dedieation.””  Well, sir, a8 regoands
this portion of the steeet thut was opened at this
time, is this position, in any respect, true? Of
course, if the Conrt plense, actual proof of the mode
and manner in which Broadway wus constructed,
formed wnd opened, at this duy, by oral testimony, is
entirely ont of the question, for no human recolle:-
tion can possthly reach back to the petiod when it
took place, because human life has not that sodur-
ance. We can only sseertain the fact, a0 tar a2 it (<
to be ascertained at wll, from the records that ex-
istedd ut that time, and from written testimony con
temporineonsly, Now, inregard toall r.butparfvm the
city lying south of Wall street, and which took its
name, probably, from an onter wall of the city pass
ing troveh it, ikrough the church grounds, probably
from river to rver. for, indeed, at that time the em-
bankment upon the North river at that spot wis
#uch that it only required to go the length of the
churchyurd to come to the river itself, or at least the
embankment of it, tor the west wall of the present
churchyard was the margin of the North river, be-
luw which wis o 1 =and beach—the whole of that
part of the city, and I speuk frum the history of the

times, was almost exelnsivily, or at least 80 4 very
reat degree led by the Duteh, anterior to the
cnglish. It i perfectly well known

o by their system of civil laws, to

wi bnve referped the Court, beld that the
legal title of the publie streets resided in the
publie—-in th vovernment—and it was -
bmliy =0 understood by Governor Dongan when
| be gynnted thic chiarter, 1t will be remembered tlut
| hy the Hest tranefer, whether by conguest or other-
wise —we do not like, in our day, to adimit that the

colimy, even though it were s Dutch colony, was ne-

thudly « 'lrllyn-rrl'; the soversignty passed in aome
way from the Dutch government to the then Duke of
York, who had, nnder the royval grants of his hrothar
f Charles. pitnined roval patents for the whole of what

I8 now the States of New Jersey und New York.
dndge =irong—At that time how far was Brosd)

\ﬂ?' ladd out ?
LxChief dustioe Joner—As far ns wi cun adeer
tain, #ir, it thip extended to what s wow called

be necessary for me. and it | Wall street: that Is to say, the city extanded no fur
proper for me, to 4y one word | ther, apd it was but partially settled even to that

point.

Judge Strong—There was no regulsr
then, before that time ¢

Lix-Chief Justice Jones—There iz no actunl vecord
of laying out, an far a8 we have discovered. There

mying it

is no actual record now existing, showing the precie |

mode and mauner in which the strect was conthuned
from Wall street up to what is now the Hogpital
grounds, but beyond that we have ample records,

Judge Bwrong—[s there any record of any road i
mhﬂﬂnfh taken by the bill, | the u - i the ¢ y > 2

]'.Emr irt of the vity 7

Fx-Chief Justice Jones—No, sir; hat all the mapa
ould secm to indicate that there was a road of some
kind amndilﬂ from about Wall street to the Fields,
which was u very and it
wih owing to the reason the

since remained so, and of course there would be roads
of some kind from the lower of the city
to these pasture grounds, Probably that was the
only species of rond that then existed, Not long
subrequent to this period there must have been a
public bighway from that
gravnds, hecatse the great arter,
| wos through the Bowery, extand{ug along the publlc
| grovnls, and over part of them, through what at

o vioeyard, aud 50 extending up Chatham strect,
through the Bowery, and thence by a devious course
to Kingsbridge, at the npper end of the island.
Thut wus the only ingress from the country to the
city of New York uutil the Revol tionary war.
Broadway stopped altogether at ubout the hospital,
anid was not continved uptil somewhere about the
Itevolution, and, according o mgimpression, not until
shortly afterwards, Well, theu, if the Court please,
all that these gentlemen say as to their title to this
road is in their complaint that the rubtic—-tlm the
were the owners of it to the middle of the streei‘:
They state expressly their uwnumhi,la in fee of the
lands (routing upon the street ; but when they come
to speak of the land within the street then they
only speak of their “belief,”” and they show &w
| whiit that beliel is founded, both in their complaint,
| a= | underetand it, and certainly in their argument,
by contending that, upon the faith of certain deci-
siong made in the courts of this State, a lot bounded
upon the public highway is carried to the middle of
the street.  But how far that idea has a foundation
in the strict rules of common law might be
questionable, but it is not either our pur
por of any use to us in this arguoment to
| agitate the question. These, however, are the
| sole foundations upon which they rest their claim to
| that ownership and that title. Now, on the part of
| the defendants, in the first place they a;?ren.l to the
| charter of Dongan, an extract of which | have read

]

which is a contirmation of all the rights, &e., which
were granted hy the previous charter. Now, then,
if it be true that under the Dutch laws, which pre-
valled ungnestionably at the time that Ifm of Broad-
way was created, this legal estate in Broadway, as
wv?l s in ull the other streets that had been laid
ont, no matter by whom they were luid out, resided
in the Governor, and were transferred by that
charter to the corporation, npon the trust that |
huve mentioned, how was it as to the parts of
Broadway beyond that? Now, upon that point we
have =everal ancient records, which certainly speak
pretty strung language, and the first is a patent,
granted in 1700, or 1701 or 1702, by the then Gover-
nor of the provinee of New York, to Trinity Charch,
which commenced below Wall street, and extended
to about a hundred feet to the south, and the build-
ing recently built upon the corner of Thames street
was at o distance of about four kundred feet, that is,

unded upon the Broadway. showing that Broad-

ny existed at that time. At that day the inter-
veuing property, from the church ground to the
house that I have spoken of, was the public burying
ground of the city, and bounded also npon Broadway ;
and in 1703 that public buryh:g ground was trans-
ferred to Trinity Church by the corporation, as a
part of the burving ground. Now, it never hus been
contended, 1 think, nor never could be contended,
that the government, when they made those grants,

ir lhe? tgwnﬂﬂsell EVen auy pmﬂ:\erl. in Broadway,
ass it property tothe church or burying ground.
roadway was then a public street. Well, then, be-

yond that there ocenrs a space, from Thames street
n{r to Dey street, as to which there is no record that
I have seen anywhere, indicating how that property
assed from the government to the proprietors ; but
m [ulton street, all the way up as high as was
then called the Meadow, comy what was called
the King's or Duke's Farm, and was, also, by Corn- |
berry, in the reign of Queen Anne, conveyed to
| Trinity Church, first by lease, and afterwards by what
we have aupgoued to have heen deed, and that grant,
whatever it be, bounds the property npon the public
gronnds upon the ** Commons,” as it i3 called in the

to the Cowrt, aud to the ehaiter of Montgomerie, |

| existing of thove times,
{:lacn. at least to thie public |
of communication |

that time wus called Chatham road, then occupied as |

imnt. and] the Meadow. Now, beyond all donbt,
roadway was taken from grounds belonging to the
corporation of the city, and the opening, beyond n[! I
yuestion, was by cession of the owners. First, i
could come into existence in mo other way: and,
secondly, because there existed an act of the Legisla-
ture, I think it was, at the time, that there could be |
or exist no public street within the city of New York
unlexs by the actual consentof the corporation. This |
was in pursusnce of the policy that has mled in the |
councils of the city of New York, and of the State,
from the time of its fonndatior' to the present day, |
that the legal estate in the streets mmst be vested in |
the corporation, in order to enable them to carry into |
effect and execute the trust residing in them.  And
this brings me to that part of the case to call to the !
notice of the Court what follows in the original char- |
ter. After the grant, to which I have directed the |
attention of the Court, of the legal estate in the streets
that then existed, Governor Dongan’s representatives
o on to confer upon the corporation powers as to
ture streets, and which, it seems to me, are very
emphatic ; and, if 1 mistake not, the law arising |
upon them, and interpreting them, is, that it gave to |
corporation whatever streets were laid out, the |
streetd themselves, and nobody could have an in- |
terest in them, let them be laid out by whom
they would but the corporation—that is, I mean, as a
ublic trust. 1t may be,and I do net stop here to
nguire, thongh presently I shall avert to that more
particularly—it may be that there may exist, in
| some of the streets which have not bezn coneeded
| in ancient times, a possibility of & revertor, in case,
| by any unforseen and certai {4 unexpected calamity
or event, this great metropolis should cease to he 2
city, and again be converted into pasture grounds. |
This i« the only coutingency with which any pro-
prietor, in the view we take, can ever asert a right
of any sort in these streets, The charter says,
* with full &'«ower, license, and authority to the said
Mayor, Aldermen, and Commonalsy, and their suc-
cessors for ever to establish, ap t, order, and
direct the estallishing, making, laying out, ordering, |
maintaining and repoiring a e streets, lanes,
alleys, hig‘hw:\r. water courses, ferries, and bridges,
in and throngh the said city of New York and Man-
hattan 1sland aforesaid. necessary, needfv

i il, and con-
venient for the inhabitants of the said city and Man-
hattan Island aforesuid, and for all travellers and

assengers there.” And, ns the Court will see, this is |
a foll power enqualified in the city government—the
ity legislature— liecan-e these powers are given to
the Common Council to lay out, establish, order, and
direct ull streets in all Tuture time. Now, Mont-
gomerie, in his charter, follows up that idea.
In the interval bhetween 1686, when the first

, charter wus  grunted, and 1730, when the
charter of Montgomerie wis  granted, nearly
balf a centiny had elapsed; and during that time
probably Brondway—and, indeed, we know, from a
reflerence to the history of the times, and maps of
the city—had then extended it«ell as far as to ahonut,
the bospital, sund that building itself grew up amd
wik estublished within about twenty-five years ~ubse. |
ynent, I think, to that period. At tl{l.ntime the power
given by the Montgomerie churter Is this, and it he-
gins upon page 08, section 16:-“And we do farther
tor us, our hedrs and snccessors, give, grant, ratify aud
conltirm, unto the said Muyor, Aldermen, and Com-
mounalty of the city of New York, anid their snocessors
torever.,”  Now, | call your attention to the fact, to
what body were thise powers given—To the May-
or, Aldermen, atd Commonalty of the city of New
York, and their successors forever, that the Common
Conuell of sald oity” &e,  Now, who compose the
Common Council ~Why, the Mayor, Allermen, and
Assistant Aldermen, all <itting in one body, the
Mayor Laving no other distinet or distinetive privi-
lege or pxistence
heing the r'r*-idfn- officer, and that is not given him
expreasly Ly this charter, for he s caly there consid-
ered us one of the Common Cosncl, and, as o mattor
of cotrse, not always pre=iling. But it was the Corae
mon Connedl,

in that corporation than simply |

There was nothing like the distines |

tne don thet you Hod lu some of the private corpora- |

tivns, of two or theee distinet heads, or organs, the

destruction of one of which would destrow the whole |

body, This does not ewter into the charter at all; |
wnd the death of the Mayor waould no more términate |
it than the death of any one of the Aldermen. It is

given o this Comy
lur the time  belng
tiat Sme there ex
conrequently the Common Couticll, when they as

m Council, snd their snccessors
w the wmajor part of them.

At |
o in this ety seven wards only; |
| many of which were extant even within my recollec-

semblid, consisted of fuarteen persons, and the Mayor; |
unsd I, therefore, the elght Aldermen and As-istant |

U disnppenred, and others sprung up in their place.

Alllermen—becnuse ther: was no distinetion hetween
thera—copeurred in any measure, let the Mayor's
opinfon e what it wonld, that messnre "was |

aopted and became 4 hy-law,
or an ordinanes, whatever it purported to be,
It was given to them to * Have, il from time to time,

or a resolution, |

and at all times hereafter, forever, full power, license |

and wuthority, vot only to e=tablish, appoint, order,
ind direct, the making and laying out of wll other
streets, lanes, alleys, highwava, water courses and
bridges, not already made or laid ont, but also the

| er even than narrow Broadway,and not so wide

altering, mending and repairing of all =suech steests, |

lnnes, plleys, Lighways, water conrses and hridges

Leretofore made or luld out, or hersafter te be mode |
or ladd out, in and thronghont the =aid city of New |

York snd the island of Manhattan, in such manner
ps the suld Commen Connell for the time belng, or
the major part of them, shall fhink or judee to he
neessary ond convenlent for all inhabitants and tra-
ers there,” This & w full contigmation of the
provions grunt, and a reiteration of 1#Franting to the

major yart of them, Now, if the Conrt please, I say
that these geanbs, in my view of thern, conferted upon
the Common Comneil of the eity of New York
pUwer to
shanid o
liid out, vestesd the legal title In them—the corpo-
rition. Now, the !|||P¢T§

!lpun

| and Liberty street, then known as Crown street, anud

Common Council of the eity of New York, or the |

the |
out thewe streets and rouds us they |
it and convenient, and when they were |

on s to their right to enter *
wvute lnnds, and take those lunds from an |

mdividanl. and convert them into streets without |
muking compensation, that forms s distinet branch of |

the Indryy aud 1 think if the Comt will examine
the documents before them wl Mr. Hoffman
with #e much enre and aitention Mlﬂ(i

ut in torm, for the use of this Court, they will see
rhnt that question was agitated over mdezm- again
in the ecoloninl government, and that there were acts

p"esed AR{ measuryy constantly taken 19 gatinguish | Clinton Market, at thg foot of

existed, which he refers to, nnder which the ﬂ.fm of
£0il fur the purpose of streets could be obtained upon
muking proper compensation; and he gives various
instances, by which it npg&m. from the records now
where application was made
for, and compen=ation given to, individuals tor those
purposes.  Supposing, therefore, the grounds to
make the streets to be acenired by the corporation,
anid the streets establiished, either by cessious of the
individuals, or by purchase, or, if you please, hy the
operation of & ** dedication,” that iz, the owner of
the property forming the street, and opening it in
uny of these ways, it seems to me that the title
to the property uecessarily vested in the eor-
poration of the city—the legal estate—for all the
purposes of the trust for which this street was open-
ed and created.  What is the meaning, and what is
the legal sense, of & power to * order, establish, and
direct’”’ My nssocinte counsel has referred to the
congtitution of the United States for an explanation
of the term ** establish,” and for an explanation of the
term * regulate,” which is equivalent to order and
:ﬂmlnl—-—ln both ¢ases it being interpreted to mean,
t the whole subject, the whole power over it, and
the right and interest in it, is vested in the hody who
has this power.  To be sure, & paramount law rrte{:s
in there, nccording to our modern conceptions of the
very highest obligations, and no doubt respected in
th;{ day, that private property could not be taken
without' compensation to the parties injured; and
hence we are to conclude and infer, that wherever
streets were laid out, and Einred thus under the con-
4rol and in the power of the corporation, that that
revious condition was complied with, and that all
rhwe streets, wherever compensation was required,
and wherever the owners did not voluntarily and
gratuitonsly concede the ground necessary for the
strect to the public, that they received a proper equi-
valent for the property taken for that purpose. This
might leave it i true, in the original owners this possi-
blecontingent rightthat | have spoken of —this residu-
ary interest—which, in a late case, the BupremeCourt,
and I believe the Conrt of Errors, have both decided
to bemerely nominal, with still & reverting interest
that if the strcet ceased altogether to be a street
that then the ground itself might revert to the origi-
nal owners. It has been contended that a party
making a cessfon for such a purpose reserves that
right; but that is all the right he reserves; for he re-
serves no power during the time that the strect con-
tinues—no interest, no right and no control over it,
It would be incompatible with the * dedication™
that he should have any other right. 1 would ask
the Court, what would the eondition of this great
city, if every individual wns vested with the power
of bringing actions of trespass and ejectment for
cevery interruption or obstruction Placad in the cit
opposite to his dwelling? The right to institute suc
actions was never contended for; but, on the contra-
ry, all obstructions to the streets, and all intrusions
upon them, have always been redressed, prevented,
and punished, by actions in the name of the Curgum-
tion, or departmentsto which that particular subject
was referred; and vpon the same idea that these
streets were vested in the public the act of '03 of the
State wag passed, conferring u%on the Corporation
all the right that the State n;]lg t have as being the
great publie, in an{ part of the streets of the
city of New York; and when the public—
the Legislature—came to devise a system for laying
out all that paxt of the city into streets and avenues
which then enly existed in flelds, the same policy
was parsued; and a system was established in the
first place for the laying out of the streets, and that
was acmmﬂi:lled under the act of 1807; and subse-
quently to that act the general law estul)li&hing the
mode and system for opening the streets thus estab-
lished by the previous act, and in both those acts,
bavin tinctly in view the gyhclng of sirecta, thus
to be formed and laid out in the corporation, the ow-
ners were to be paid for the land taken to form those
streets, themselves contributing, however, their just
roportion by means of assessment. And that, sir,
think, {)I.IH an eptire end to all questions about the
title to the streets in all that part of Broadway which
lies to the north, 1 think, of Fourth street. The
whole of Broadway, to the north of Fourth street,
with the exception of that part of it between Fourth
and, 1 think, about Eighth street, formerly Arch
street, has been opened by the system to which |
have referred, and the title of course vested in the
corporation, All of Broudway that has heen opened
beyond Arch street, between the present Eighth and
Fourth street=, must have been opened under the new
arrangement. Between Fourth and Eighth streets,
Broadway has existed as an open street, the dground
throngh which it then ran having been seized to the
then owners, | believe, without the least doubt, tothe
corporation, forthe pnrpose. Well, if the Court please,
in corroboration of those views as to the ownership
or the vesting the residence of the legal title to the
grounds within thia street, let us look to the uses
that have been made of it from time immemorial.
Has any owner of any lot fronting upon Broadway,
or, 1 may say, upon any other strect in this city,
ever pretended to claim or exert any ownership or
any exerciee of any act of superior title to the
grounds within Broadway, or within any street of
this city! Such a thing is unbeard of. For who
Lave exercised these powers? The Common Couneil
of the city of New York, from the foundation of the
city to the present hour,  Anterior tothe adoption of
the recent systems in this city for supplying it with
water and for extinguishing fires, it was the habitual
practice of the Common Council to establi<h in all
parte of the city, and in Broadway among the rest,
wherever they deemed it necessary or convenient,
wellsand pumps. You found a Elump at every third
or fourth corter. Who put those pumps there?
The corporation. Bome of them were public
pumps, which the citizens had no right to ap-
roach for the p of taking the water
cause they were the public pumps for the nse of
the fire department of that day. Some of them were
estublished for the nse and convenience of the citi-
rens, and, in many instances, the Court will find, if
they think it necessary, by loo at the records of
the city, the applications of neighborhoods to the
Common Council to establish a pump at such a place
for their convenience, directly in the street, and geue-
rally near the side walk, but in point of fact upon a

ntion of what was then the corb way. The pum
in front of the old City Hall, it will be remembered,
was famous for its fine water, and stood there |
for a long series of years, even after the Man-
hattan Company undertook to su p&ly this city |
with pure and wholesome water. Not ouly dic
the corporation do this, but for the use of the |
fire department they erccted engine liouses, built |
upon the very streets, for the accommodation ol |
the engines nsed in exﬁnﬁniﬂhing fires, To be sure, |
t‘he{ 1!1‘ aced them in such podtions in those streets
that they did not interfere with the public traveller.
Th%ﬁ not place them in the centre or in an incon-
venient place, but =till they were within the houuds
of the streets and the streets were used for that pur- |
pose.  Again, the system of vaults for the use of pri-
vate houses hnd its origin even in those days, thongh |
not to the same extent that has since come into use,
and every one of those vaults, according to the doctrine |
upon the other side, would be an encroachment upon |

e private property of the individual; and in every |
instance in which an individual ap;lrﬂed for & vault, |
lie l‘mlieﬂ to a power that bad no right to license it, |
and he himself would have had full power to have |
gone and undermined the street and created a_vault |
on his own wcconnt. It Is eaid that he could not |
break the pavement, heeanse the public have the use I
of the surface, and the regulation of the surface of
the street; but the owner, if he were the owner of the
strect, buving obtained permission to remove the
puvement, would posse=s the right to everything
underueath, and could make a vanlt npon his own
ground, without any license or permission from the |
corporation.  Worrld that be tolerated! What sort |
of system should we have in this ¢ ty if every person |
could go on and make o vanlt as deep as be pleased, |
or n= wide a2 he pleased, extending to the centre of
the street?  Where would be the gaspipes to be luid
down? Where would be your pipes for Croton water,
in all directions of the city?  Why, all would be |
broken up by this assertion” of privite right to all
parts of the street, from the centre of the earty to
the surfee, save only the surface itself. A still more
sgnal ingtance of the exercise by the Common Couneil
of the ownership over these streets existed in plac-
ing the position of their public markets. In those
days, traces of which remain to the present hour, and

tion, the markets were placed in the very centre of
the streety but these markets, most of them, have

The charter vests in the corporation the power of
making markets, when and where they please and in
the excreice of that power, they placed them in the
strects,  Could they do that if they did not own those
srects ! They taok care to leave u‘[mn each side of
the market what they deemed puflicient accommoda-
tion for the public as streets, and possibly in many
instances, that spaee was regolated at that time by
the old Duteh notion of having streets a little narrow-

a #pace as our English race have deemed to be neces-
anry and Emlmr. Amnng these murkets was what
wus called F f Market, a place directly in the centre
of the street, formed by the junction of Maiden lane

o #till moré notorions instance was that of the old.
Oswego market, which was situate directly in the
centre of Droadway, hetween Crown street and

Cortlaxdt  street.  There  stood  the  Oswego
murket, about the time of the Revolution,
in the centre of the street, These are acts

which the Court will only have to turn to the
rpeords and history of the eity to find detailod at
[ength, Thut market was, apon o petition of the in-
habitants, removed, first into  the Hgﬂ? part of
Maiden lane,not in the street iteelf, then, but upon a lot
of gronnd purchased for thur}mr se, and was after-
wiirds carried down _to the river, and became
what is now called Washington Market. These nses
of the city have been superseded by the introduction
of the Croton water, and by the extended room
required for the of matWets than then ex-
isted. It has now become t&atn;::::uln%t to ha!:re 1
market in the centre of , AN ave

nerally, almost nninmlli. been placed in lots ad-
Joining i Rad, an

will take the trouble will find A portion of

and even now, . Lo § g who
Canaj street, encroach-

moderu times this use has been continued. Now the
pipes are laid under the surface of your streets in gll
directions; one system for distributing water, and the
other for distributing gas, and one of these is luid by
the public itself, and the other by companies orga-
niged for the purpose, and acting under license from
the corparution. So, too, what 1s more common than
fur every bullding that comes up to make application
to the corporation for permission to wse a certuin

ortion of the street during the time that the

wilding s in course of ereotion; and this Is
unitormly grunted, by liccuse from the Com-
moen  Council, to  those who apply for it

Was it ever heard of that individual citizens had the
rtgm, under the circumstances, to institute suits for
what they chose to call annoyanees from these neces-
sary operations upon the public streets?  So, agin,
under the lute s_-,-u{cm of rmpid comumunication from
place to place, you have the telearaph and its pol es
standing in every direction all over the \:it;],'. directly
in the streets. By whose authority do they stand
there ? Hy that of the corporntion. Con any indi-
vidual,opposite to whose door one of these telegraph
poles shiould be placed by the authority of the Com-
mon Council, order it to be cut down because it is a
thing not within the scope of the uses to which the |
streets were to be applied?  Under the idea of nuis- |
ance, if any of these things become a nuisance, then
the citizenhas Lis remedy, cither by his private suit |
or hy an interposition of the public nuthulgl}tylhﬂmgh
the Attorney Genernl. Bus the Court will find if
they will examine this question of nuisance that the
Looks hold that the public streets or public highways |
are used by the public authorities for such pu 3
at these, and in some cases by private individuals, |
and if there is no such olstruction of the regular and |
legitimate use of the street as amounts to o nuisance, |
they cannot be invaded by a private individual. Now |
it seems to me, that under these views of the subject, |
itis impossible to resist the conclusion, thatin gomeof |
the views indicated by Mr. Hoffman, in his affidivit |
before this Court, and who has given untiring atten- |
tion to the subject, and who has been many years |
El’lﬁni,“eﬂ in investigating it and collecting testimony |
aud facts to ﬁup{mrt the opinions he affirms, that the |
whole legal ‘estate in cvery part of Broadway has, in |
some of these ways, become vested in the corpora- |
tion of the city of New York, as trustees for the
publie of the streets of the city, and that upon no
other theory can we sustain the corporation in the
aninterrupted use of these streets, for all these pur-
poses, for nearly two centuries. Inno other wa
could the Common Council properly, efflectually an
efliciently, cairy out the trust upon which these
streets are vested in them, or put under their control.
Ia not the whole regulation and goverument of the
streets vested inthe corporation? Do they not hold
the power, given them by the charter, to direct,
order, and control these streets, exclusive of any other
power? In addition to the power granted in the
charter iteelf—which 1 bave nlwm supposed, and
which Judge Kent in his notes plainly intimates was
in itself puficient to invest the corporation with all
the power necessary for the government, ocontrol
and maintainance of these streets, for greater
caution—this corporution hns  repeatedly ap-
lied to the Legislature, and they have armed
Phum with additional and express authority in
varions points, and, among others, that of authoriz-
ing uud licenging huckney coaches. | believe that is
found under the 272d section of the act for reducing
the laws of the city of New York into one act. The
Court will see by this that the Legislatare conferred
these powers ngon the CommonCoumncil and legirlature |
of the city, in these cases, to regulate hackney coaches, |
or carriages, and the owners und drivers thereof, &o.
There are various other powers granted to the cor-
%)nrat‘mn by different acts of the Legislature. 1 refer
o0 that particularly, becanse it is one of the authori-
ties nnSur which, the Court will perceive, the act
which has been done in the present instance, and |
which ia complained of, will properly arange itself.
1 refer the Court now, upon this whole subject of the |

meaning of these sections of the two charters, and of |y

the act of the Legislature mﬂplemel:hl to them, to
the comments of Choncellor Kent apon the subject.
It will be found in this yolume, at page 236, and is a
note on the section in the Montgomerie charter mak-
ing a t of the powerto control and manage
these streets to the Common Counsil. Te says—
“ This is & grant of a public nature, without any pri- |
vate interest, or property, orrevenue, connected with
it, and it has always continued with the Com-
mon Council, under free and active exercise—
subject, nevertheless, at all times, to legislative inter- |
fercnce and direction. The Legislatnre interferes
with the power, in their discretion, and I think there
can be no question as to the right of the Legislature
to do o, for the power is not exclusive in the corpor-
ation, nor irrevocable, nor in the nature of the ut
of private right.” 'If'hat is the explanation, if the
Court pleaze, of the power of the corporation for which
we contend: and it seems to be entirely misunder-
stood when we are charged with an attem;{:.to make
any grant, or any contrnet, here, in relation to the
substantial interests of this corporation a8 a corpo- |
rate body. The Common Council have asserted no
claim to make any such arrangzement or contract
with these purties, or to vest in them an{ stch inte-
rest, and they have made no claim to the right or |
possession of any such interest. It isa power which
they posscss for the benefit of the people. The Comn-
mon Counell, therefore, exert it consistently with le-
gislative directions, and in other "cases, where the
statute law is silent—that is,in all cases wherever |
it becomes necepsary to exert any power over the
ublic streets, that may be exerted consistently with
Phe pature of the franchize itself, the use aud pur-
poge for which the street is intended, for which it |
was purchased by the public, or conceded hy the |
individual—there the corporation, though the statute
may give them no power, has a right from the char-
ter iteell—from the broad and expansive power—to
order and direct the use and management of these |
streets, and to do with them what the public inte-
rest, in their judgment, may require. I e{ cannot
divert them the porpose for which they were
intended. They cannot sell them to individuals in
fee simple. They cannot erect dwelling honses upon |
them, from which they ure to derive rent; hut they |
can order and direct them for any purpose, or any
uee which =hall tend to the benefit and advantage of
the city, which is not incompatible to the use of
them for the travelling and common purposes of the
citizens. These are the {:.IWUI’R they possess—these
are the powers we contend for, and those are the

| only powers which the Common Council attempt to

exercise here, Chancellor Kent goes on to say —

The statute Jaws are not intended to alter or control
(except in the given casea) the charter on the pofota, Lut
the object i= generally to give additional specitic and
subsiduary refiel, and the corporation hsve frequently
applied for legislative nuthority, and have prefocred to
exereise the power under that sanction, though the gene-
ral terme of the eharter gave it to the.

And further he says —

The statute powers have bocome so ample, =0 various,
and go full of direction, that the churter power secms to |
be in a great measure absorbed and lost in the new |
statute powers; but whenever and wherever the statute |

avisions do not supply precise and adequute autherity |
r:ﬂw given instance, the Common Counell ean always
resort to the never failing powers under the charter, |
which gived broad and Inrge authority commensurate to |
CTETY Cine. X

These, if the Court please, constitute the authori- |
ties under which this Common Council has acted in |
giving the license that this resolution pnr[:artu to |
give—a permission to this company, to Jucob Shar
and others, to lay these rails in Broadway. Has not,
il the Court pleuse, the exercise of these powers been
recoguized and sanctioned hy the courts of fusntlce of |
the Htate, and by this very Court, in many instances?
What has this rezolution ?onc‘r We will refer to the
regolution itrelf, which is annexed to the com-
dnint:—

! Hesolved, That Jaeob “harp und others, and thoswe wheo
may for the time beng be nisoelated with them, all of
whow ure herein designated ws associntes of the Broadway
Rallwny. bave the authority and consent of the Comuion
Couneif (o lay o dooble track for o railway in Broadway
and Whitehall or Etate street, from the Houth forvy to
Fifty ninth street: and aleo, hereafier, to continue the |
game, (pom time to time, along the Bloomingdale road 1o |
Munbuttanville, which continuation they shall be re- |
quired, from thne 16 time, o make whenever directed by
the Common Counell, the suid gront of permission and
anthority being apon and with the following conditions
andd Alpuletlons, .

And then follow the stipulations. The grant then, it
the Court please, is in substance and effect nothing
more than the eonsent of the corporation to these
persons to lay that double track of rails in Broad-
wiy between the points designated. 1t is in its ver
terims, wnd in its nature, a license merely,  And it is
n license for what 7 1t s o license to them to lu[}f n
ruilrond in a public street for the porposeof enabling
the cars to puss along upon that railroad, for the
carriage of prascngers between one part of the cit
and another,  Now what, then, is this license or pri-
vilege ¥ Why, if the Court pleasa, as 1 view it.' ia
a legislative local act of the city of New York
authorizing the nse of carringes for the carritge o
sksengers, usually termed aud denominated cars, in
he same way that that street is nsed, or was hefore
nsed, and nti.{l continqes to be nged, for the carriage
of puseengers in carringes or omnibuses.

Judge

Strong—Can it be revoked after laying |

down the rails?
[0 BE COSTINUED.]

Theatrical and Musi eal, _

poweny Tueatne—This establishment s pro-
grossing every week, under the abie munagement of
Messre. Waldron and Stevens, who are =o well and
favorably known to the dramatic publie. The selee- |
tions for this evening are the operatic dramg of the
“ Boheminn Girl,” which will be followed hy “Timour,
the Tartar.” The receipts of the cvening are for
the Lenetit of Mr, Derr, whose equestrian feats in
“Putnam,”’ and other pieces, have always been wit-
nessed with surprise, l‘ui!uwd by enthuslastic cheera.

Broanway Treatre-—Mr. Forrest, the distin- |
Fni.-lmd American tragedian, who may be siid to
ave now the American stage to himself, so far as
tmfc performances are concerned, will appear to-
night in his great charncter of Rolla, Mr. Gomn{ a4
Pizarro, Mr. Pope a8 Alonzo, Madame Ponisi aa
Cora, and Mm. Abhott as Elvira, The entertain-
ments to conclude with the *Two Bonnycastlea.

Nipro's GarogN—The distinguished vocalist,
Mademe Heprietta Sontag, whose vocal abilities are |

| fuvorite piece of * Paris und London,
| mired as u &

| tractive features,

ol an

eity, to-nj
--|."i’ e di‘g wmounix,” assisted by the best talent.
It is unnecessary to say those who visit Niblo's to-
night will receive o rich muosical troat. and will be
sompelled, as they have heen during her engage-
ment, to give warn expressions of their admiration
of superior talent.

Brrroy's Turaree—The manager of this pros-
gﬁinluﬁ theatre unnounces, ns usuel, 0 bill of enter-
Hnment which epnnot fuil to crowd the house. The
] " w0 much ad-
plendid comedy, but more 30 a4 regarnds
the artista who properly }dulincul.e the respective
characters of the piece, will be the first feature,
which will be followed by two pieces of very at-

Narioxar Taearre.—Purdy, the active and ener-
getic manager of this establishment, annonness an
entertainment which cannot fuil to draw a large au-
dience, The light aud pleasing selections of drama-
tic performances which are every night given by the
maniger, are the sources from which E}n tredsury
recelve substantial proofs of his successful catering.
To-night the amuscments consist of the *‘Six Dgw
of Crime, " and Clarke's successful drama of “()'Neil
the Great."”

WarLack's TupatrRE—Where can one wile
away un evening with more unmixed pleasure than
within the precinets of this ably conducted Temple of
Thespis? 'i‘he relections are always of a character
which cannot fail to please, and the artists
by Mr, Wallack are, to say the least of them, no way
inferior to any in the Union. The flne comedy of
“The Rivals' will commence the performanees, and
they will conclnde with *First Come, First Served.”

AuericaN Musgru.—The successfnl new comic
drama, styled the *Old Folks at Home,” is to be re-
Eﬂad this evening, with the same excellent cast; and

e langhuble farces entitled the "Dum'.'mﬁ Barber,"
and “One Thousand Milliners Wanted,” will be
given in the afternoon.

Circva.—A great array of attractions will be pre-
sented at the Amphith to-night, including eques-
trian and glymnutio feats, in which the full strength
of the excellent troupe will appear. The whole will
vonclude with the spectacle of *‘St. George and the
Dragon.”

Cnmiery's Orena Hovse.—Christy's Minstrels
continue uninterr:[ptud in their career of surcess.
They offer & highly attractive programme for this
evening.

Woon's Nuxsrrers advertise a repetition of last
night's bill, it having crowded the hall to overflow-
ing. The lecture on “Woman's Rights,” and the
‘Arab Brothers,” are included.”

DANvARD'S PANorAMA OF THE HoLy Laxp will be
¢xhibited aguin this evening, at the Georama,
Broadwny.

RisLky’s Toawes is attracting crowded assem-
bluges at 406 Broadway.

Mug. Vareytin: will give another of her popular
concerts to-night, at Hope Chapel, Broadway. A
visit to the concert room will amply repay the vota-
ries of music,

Roperr Huriem, the renowned magician, an-

| nonnees another good programme for this evening.

Barr's MoperL or 84N Fraxcisco has become
quite mﬂur exhibition. Every one should see it.

Miss berly, the celebrated actress, has arrived
in town on her way to Richmond, to play an engage-
ment, and I8 stopping atthe St. Nicholas,

Coroners’ In 8.
Tor Prrxixt Case 1N Foery-Nivti Srreer.—Coroner
Hilton beld an inqnest, at the City Hos

tal, yesterda.
| upon the body of Uharies McFeely, who 0 fan il

tul borns which Lie received on Tuesday aftermoon, in
Fifty-ninth street, us reported in our paper. The cir-
cumstances connected with the unfortunate accident will
be eollected from the following testimony:—

Henry Hallmaughn sworn—I reside at Ne. 451 Waah-
ington street; I am foreman in the iron foundry of Rider
& Ward, in Fifty-ninth street; I knew the deceased, Chas,
‘eely; he was employed as a laborer in the same
foundry; bedween the hours of one and two o'clock, on
Tueedny last, we were casting an iron column for & sugar
house; the deceaced was employed in holding the rack
chain of the erane which raises up the melted metal pre-
vious to its being deposited in the mould; we had poured
in about seven hundred pounds of metal, when it choked
the bottom of the core and prevented the air from es-
caping through it; the confined gas eaused an explosion,
which burst the metal through the flask and scattered it
around; the hot metal was thrown over deceased, set lin
clothing on fire, and burned him about the head and
chest; when his clothes were on fire, he ran from the shop
inte the yard, and received the most of his burns in this
way; his dress was burned completely off before any aa-
sigtance could be rendered to ; he wis tely
sent to the hoapital.

Feveral witnesses, who were employéd in the fonndg‘;
and were working close by the deceaded at the time of
sccident, ecorroborated this testimony, Omne of them,
named Felix Larkin, had a yery narrow escape, having
been burned upon the face himgelf.

Surgeon Suckley deposed to the admisaion of the de-

te the hospital, and as to the severe and exten-
sive burns upon hEls body and extremities, which caused
his death.

The jury rerdered a verdict of “‘death from burns,

Cear

| caured lytbe accidental explosion of hot fron from &
casting, in the foundry ef Rider & Ward.”
The deccased was o native of Ireland, and thirly years

of age. He leaves u wife and family to lament
timely end.

Inearnt FroM VioLENer 1N Reang Strier.—The same Coro-
per held an uest, immediately afterwards, at the

4 un-

Hospital, u body of Anne Donpelly, who eame to
ber death from a fracture of ooe of her w!
received when di hersell from a rowdy assault in

Ruud;;haet, upon the Inst., The following testimony
was taken —

John T. fmith sworn—1am & policeman of the Fifth
ward; about b o'clock on the morning of the 6th of this
month I was on duty in _Reade street; 1 heard a groanin
inan alley way near Church streei; I weni there,
found the deceased in n sitting position, about twenty feet
from its entrance; one of her legs was broken; there was
a pile of boards near to her, some of which sppeared to
have fallen down upon her; decensed nppeared to me to ba
about 50 years of age; I asked her if "n,,?qruonhdhem
in there with hert’' and shereplied, “No;" I had her con-
veyed to the Mospital; she said that she no friends in
the city, but that she resided at No. 10 Roosevelt street.

Matilda Goodwin sworn—I am a nurse in the New York
Hospital; decensed was taken into the ward I have charge
of; when ghe came in she stated that a “rowdy’’ met her
when passing through Duane street, and wanted her to go
drink; that she wonld mot go, and he dragged her into &
wood yard; that in a atruggle there the wood fell down
and broke lier log; she was perfectly sober at the time:
she said thut the man then ran awny, and that she called
““Wateh," when n watchman came; she also stated that
before he came, she had got the wood off her log, and
wade it worse by endeavoring to stand upon it; she woul
exclaim frequently during her (llness, <'Oh, the villain;"*
shie did pot give a clear aceount of why was out ut
that time in the morni

ng.
* Fusan Cooper de n»eg as to the admission of the de-
f: P

ceased, the injory, umpotation of the limb, and her de-
cemse.  The jury rendered a verlict of death from a frac-
ture of the leg from the falling of a pile of lumber in
Rende street, the effect of struggling to rid hervelf from
the assanit of & man tothe jury own. The deceased
was about thirty years of age, and a native of Ireland.
SrnpEx Dearn.—LCoronar Wilhelm, held an ingnest last
evening, at the house No. 182 Orchard street, upon the
hody of Agnes Bowman, an old lndy, who dicd there yud-
denly about noen. After hearing the testimony of her
husband and the medieal evidence of Doctor ULl, the

| iury rendered & verdict of death from disease of the heart.

The decensed wan a pative of Scotland, and about fifty-
vight years of age.

A man named Tietohen, residing at Twenty-ninth

| street and Ninth avenue, dropped dead yesterdny, Coro-

ner Wilhelm will hold nn inquest to-day.

The Art Unlon Case.
ANOTHER OPINION OF THE COURT OF APPEALS,
The People mgainat the American Art Union,

RuaGLEs, Chief Judge, delivered the opinion of
the Court. By the 10th pection of the act against
rafliing and lotteries, (1 R, sec. 668,) it s enacted,
“That no person unaunthorized by special law for
that purpose, now existing, shall offer for sale, dis-
tribution, or disposition, in any way, any real estate,
OF ANy money, r{uodn, chattels, articles, or things in
sotion, or any interest therein, to be determined by
1ot or ehunce, that shall be dependent upon the draw-
ing of any authorized or nnautherized lottery, within
or out of this State,” &e. By the 31ut section: * All

| property so offered for =ale, distribution, or disposi-
| tion, against the provisions of law, shall be forfeited

to the

Ereaple of this State, as well before as after the
determinatic

m of the chance on which the same wns
dependent,” &c.  Thits action was brought to recover,
as forfeited, eertain pletures uud works of art,alleged
to have been offered for distribution in violation of
the 30th eection, above in recited, But that
section is inapplicable to the present case. It ap-
plies anly to d£ ributions hy lot or chance, dependent
upon the drawing of some lottery over which the
parties to the distribution have no control, und
which drawing waas not originally set on foot for the
urpose of distributing the property claimed as for-
Rited, but for the purpose of disposing of some other
property. The scheme for the distribwtion of the
artieles” in question was originally set on foot and
controlled by the parties interested in the articles
pro to be distributed, aud for the sole purpose
of their distributlon by lot or chance, The offence,
therefore, is not embraced within the 30th and 31st
sections above mentioned. Those sections appear ta
have been framed for the purpose of prevenling an
evagionof the 27th section, which forbids the drawing
lottery. If the defendants had made the dis-
tribution of the articles in question aa prizes, to de-
nd on the drawing of some other lotiery in or out
ﬁ the State, and by some person or persons other
than themselves, they would have incurred the for-
feiture for which this action is brought. But such is
not the case. ‘They may have incurred the penalty
of u pecuniary fine, as prescrilied by the 27th section
hut m action i not bronght tor that penalty, and i
cannot be maintained for the forfeiture of the pro-
perty itself. The judgment of the Supreme Court
ghould be reversed. (A copy.)
H. I. SeLorN, State Reporter.

Foretay Congtrn.—Henry George Kuper has
been recognized by the President as Cousul of Great
Britain for the State of M lh_ny_vlaml. ‘

Wisconsin, with n sparse and emigrant lation
has a school and uni fund of $460,000, and an
mggﬁoomm 206, oﬁ 120,000 ehnmnchljﬁ?n o

; 90, er ve
achool during the ;w:



